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WaLter F, Bucpen, JR.

November 5, 2007

ViA FACSIMILE
Honorabie James L. Shumate

Fifth Judicial District Court
220 North 200 East
St. George, UT 84770
Re: State v, Warren Jeffs / Case No. 051900310
Dear Judge Shumate:
Enclosed please find the following:

¢ A letter from Mr. Jeffs’ Arizona attorney.

* A copy of Swope v. United States Department of Justice, et af., 438 F.
Supp. 2d 1 (DC Cir. 2008).

| submit these in support of the Defendant’s objection to the request of various
individuals to unseal and release the audio recorded jail house conversations.

Thank you for your attention to this matter.

Yours very truly,

o b

Walter F. Bug Jr.

WFB:sw

Enclosures

¢¢:  Brock Belnap (via facsimile)
David C. Reymann (via facsimile)
Roger H. Hoole (via facsimile)
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VIA FAX: 801-746-8600

Walter F. Bugden, Jr., Esq.
Tara [saacson, Esq.

Bugden & Jsaacson, LLC

445 East 200 South, Suite 150
Salt Lake City, UT 84111

Re: Warren Jeffs
Dear Mr. Bugden and Ms. Isaacson:

This office represents Warren Jeffs in regards to the five pending
Arizona felony cases which are currently filed in Mohave County Superior
Court, Kingman, Anzona. They are:

State v, Warren Jeffs

CR-2005-718
CR-2005-342
CR-2005-847
CR-2007-743
CR-2007-953

It is my understanding that the Honorable James L. Shumate will be
considering a request to publicly release videotaped conversations between
Mr. Jeffs and his brother, Nephi, and also miscellaneous audio recorded
jailhouse conversations between Mr. Jeffs and various individuals. Iam
very fearful that, if thesc video and sudiotapes are released, they will be
publicly disseminated and viewed by prospective jurors in Mohave County.
It is my belief that these items, which have been apparently ruled
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inadmissible at trial, will be seen by prospective jurors and severely impact
Mr. Jeffs’ right to a fair trial in Mohave County. I believe release of these
items could impact and potentially violate Mr. Jeffs’ right to due process as
protected by the Arizona and United States Constitutions in his pending
Arizona cases.

[ would request that you provide a copy of this correspondence to the
Court and the representatives of the State of Utah so that there is full
understanding of the constitutional objection raised to public disclosure of
these items by counse] and everyone is advised of the potential impact of
their release on the constitutional rights of Mr. Jeffs. Tt is my position that
the balancing of competing interests in releasing the video and audiotapes
should weigh in favor of protecting Mr. Jeffs’ right to a fair disposition and
tnal of his cases ip Arizona. The video and audiotapes could then, upon
completion of that trial, be released to fulfill whatever public interest may
exist. '

If there are any questions, I can make myself available in person or
telephonically ta answer them.

Sincerely,

Michael L. Piccatreta

MLP:bp
cc: Richard A. Wright, Esq.
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LEXSEE 439 F. SUPP. 2D

CARL T. SWOPEL, Plaintiff, v. UNITED STATES DEPARTMENT OF JUSTICE, et
#l., Defendanes.

Civil Action No. 05-2301 (RCL)

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA

439 F. Supp. 2d 1; 2006 U.S. Dist. LEXTS 44804

July 3, 2006, Decided

16:85 8017468600
COUNSEL: [**1] CARL T. SWOPE, Plaintiff. Pro
se, Aver. MA US.

For UNITED STATES DEPARTMENT OF JUSTICE,
FEDERAL BUREAU OF PRISONS, Decfendants:
Rhonda C, Fields, UNITED STATES ATTORNEY'S
OFFICE, Washington. DC.

JUDGES: ROYCE C. LAMBERTH, United Statcs Dis-
trict Judge.

OPINION BY: ROYCE C. LAMBERTH
OFINION

[*3] MEMORANDUM OPINION

Plaintiff, a federal inmate procecding pro se. brings
this action pursuant to the Freedom of Information Aot
{"FOIA"), J US.C. § 552, He seeks copies of recorded
tclephone conversations between him and third parties
that are in the possession of the Bureau of Prisons
("BOP"). Defendants have filed a2 motion for summary
judgment and plaintiff has opposed the motion. Because
the record demonstrates that the BOP properly withheld
the requested records under the FOIA, defendants' mo-
tion will be granted.

Background

On May 1, 2005, plaintiff submitted a FOIA request
to the BOP for copies of all telephone conversations he
mads from the Medical Center for Federal Prisoners in
Springficld, Missouri ("FMC-Springfield") to telephonc
mumbers (732) 441-0230 and (212) 744-6324. Complaint
{"Compl."). Ex. 3. The BOP located 45 calls from plain-
tiff to thosc numbers. [**2] Decfendant's Mation for
Summary Judgment {"Defis’ Mot."), Declaration of
Daryl 1. Kosiak ("Kosiak Decl."), P7 & Attachment A.
On May 31, 2005, the BOP informed plaintiff that it was

withhiolding the records pursuant to FOIA Exemption
7(A) because disclosure would interfere with pending
law coforcement [*4] proceedings, and under Exemp-
tion 7(L) on the ground that disclosure would reveal ine
vestigative techniques and procedures. /d, P11 & Adach,
bD.

On June 10, 2003, plaintiff appealed this decision to
the Office of Information and Privacy ("OIP"). [d., P12
& Attach, E, The OIP detcrmined that the records were
exempt from disclosure pursuant to FOIA Exemption
7(C) because plaintiff did not have sonsent from the oth-
er party to the conversation and to release the other par-
ty's portion of the conversation would constitute an un-
warranted invasion of personal privacy. Id. P13 & Ar-
tach, F. The OIP also informed plaintiff thal the cxcmpt
and non-exempt portions of rccorded conversations
could not be rcasonably segregated. Jd. Plaintiff then
filed this action,

Standard of Review

Undcr Rule 56 of the Federal Rules of Civil Proce-
dure, summary [**3] judgment is appropriate if the
pleadings on file, together with the affidavits, if any,
show (hat there is no genuine issue as to any matenial fact
and that the moving party is entitled to judgment as a
matter of law. Fed. R. Civ. P, 56(c). Material facts are
thosc that "might affect the outcome of the suit under the
governing law." Anderson v. Liberty Lobby, Inc., 477
US. 242, 248, 106 5. C1. 2505, 91 L. Ed, 24 202 (19¥6).
The party secking swmmary judgment bears the initial
burden of demonstrating an absence of a genuine issue of
material fact. Celofex Corp. v. Camern, 477 U.S. 317,
322, 106 8. Ct. 2548 91 L. Ed 2d 265 {1986); Tao v.
Freeh, 307 U.S App. D.C 85, 27 F.3d 635, 638 (D.C
Cir. 1994),

In considering whether there is a triable issuc of fact,
the Court must draw all reasonable inferences ip favor of
ths non-moving patty. Anderson, 477 U5, at 255, see
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alse Washington Post Co. v. United States Dep't of
Health and Human Servs., 275 US. App. D.C, 101, 865
F.2d 320, 325 (D.C. Cir. 1989). The party opposing a
motion for summary judgment, however, "may not rest
upon the mere allegations or denials of his [**4]) plead-
ing, bul . . . must set forth specific facts showing thar
there is a genvine issue for tial." Andersor, 477 U.S, at
248. The non-moving party must do more than simply
"show that there is some metaphysical doubt as to the
material facts." Maisushita Elec. Indus. Co. v. Zenmith
Radio Corp., 475 U.S. 574, 586, 106 8. Cr. 1348, 89 L.
Ed 2d 538 (1986). Moreover, "any factual assertions in
the movant's affidavits will be accepted as being true
unless [the opposing party] submits his own affidavits or
other documentary evidence contradicting the assertion.”
Neal v. Kelly, 295 U.S. App. D.C. 350, 963 F.2d 453, 456
(D.C. Cir. 1992) (quoting Lewis v. Faulkner. 689 F.2d
100, 102 (7th Cir, 1982)).

In o FOTA case, the court may award summary
Judgment solely on the basiz of information provided by
the department or ageney in affidavits or declarations,
Military Audit Project v. Casey, 211 U.S. App. D.C. 135,
630 F.2d 724, 738 (D.C. Cir. 1981); see also Vaughn v,
Rosen, 157 U8 App. D.C. 340, 484 F.2d 820, 826.28
(D.C. Cir. 1973}, cert. denied, 415 U.S, 977, 94 §. CL
1364, 39 L. Ed. 2d 873 (1974). |**5] Agency affidavits
or declarations must be ‘“rclatively demiled and
non-conclusory . . ." SafeCard Services v. SEC, 288 U %
App. D.C. 324, 926 F.2d 1197, 1200 (D.C. Cir. [99]).
Such affidavits or declarations are accorded "a presump-
tion of geod faith, which cannot be rebutted by purely
speculative claims about the existence and discoverabilis
ty of other documents,” /d. (intemal citation and quota-
tion omitted). An agency must demonstrate that "cach
document that falls within the class requested either has
been produced, is unidentifiable, or is wholly [or partiale
ly] exempt from the Act's inspection requirements,”
Goland v. CI4. 197 U.S. App. D.C. 25, 697 F.2d 339,
352 (D.C. Cir. 1978)(internal citation and quolation
omitted).

|*5] Discussion

Adequacy of the Agency Search

In order to obtain summary judgment on the issuc of
the adequacy of a FOIA search, an agency must show,
"viewing the facts in the light most favorable to the re-
quester, that . . . [it] 'has conducted a scarch reasonably
caloulated 10 unsover all relevant documents.™ Steinberg
v. United States Dep't of Justice, 306 U.S. App, D.C. 240,
23 F3d 548 552 (D.C. Cir. 1994) (quoting [**6]
Welsberg v. Unitee States Dep't of Justice, 240 U.S. App.
D.C. 339, 745 F.2d [476, 1435 (D.C. Cir. [984)). To
meet its burden. the agency may submit affidavits or

declarations that cxplain in reascnable detail and in a
non-conclusory fashion the scope and method of the
agency's search, Perry v, Block, 221 U.S. App, D.C. 347,
6834 F.2d 121, 126 (D.C. Cir. 1982). In the absence of
contrary evidence. such affidavits or declarations arc
sufficient to demonstrate an agency's compliance with
the FOIA. Jd. at 127, The agency must show that it made
a "good faith cffort to conduct a scarch for the requested
records, using mcthods which cant be rcasonably ex-
pected to produce the information requested,” Ogleshy v.
Dep't of the Army, 287 U.S, App. D.C. 126, 920 F.2d 57,
68 (D.C. Cir. 1990); see Campbell v. United States Dep'i
of Justice, 334 US. App. D.C. 21, 164 F.3d 20, 27 (D.C.
Cir. 1998), In determining the adcquacy of a FOIA
search, the Court is guided by principles of rcasonable.
ness. Ogleshy, 920 F.2d at 68.

The scarch bere was adequate. The BOP records all
calls on the Inmatc Telephone System {"ITS") [**7]
and as a general rule maintains the recorded conversa-
tions for 180 days. Kosiak Decl., P5. The BOP docs not
transcribe the conversations. Id., P7. The calls requested
by plaintiff were recorded in an electronic digital audio
format. 74, P18 n. 2. In response to a FOLA request, the
relevant BOP institution conducts a search of the in-
mate's telephone rocord using his register number, tele-
phone numbers called and, if specified, the datc and/or
time freme of the calls. Jd., P6.

The BOP personnel at FMC-Springfield, where
plaintff is incarcerated, rosponded to plaintiffs FOIA
request by conducting a search for the tclephone conver-
sations using plaintiff's register number, Jd. The search
viclded 45 telephonc calls made between October, 2004
and April, 2005, 7., P7. Theae calls had not been de-
swroyed under the BOP's 180 day policy because plaintiff
was under investization at the time for misusc of mail
and tclephone usage. Jd.

The BOP has provided sufficient cvidence 1o doem-
onstrate that its search was adequate. The search pro-
duced the records requested by plaintiff. He has not al-
leged that the search was inadequate, Thus, the Court
finds the BOP's search in response [**8] to plaintiffs
FOQTA request to be adequate and in compliance with the
agency's obligations under the statute.

Exemption 7{C)

Defendants rely on FOIA Exemption 7(C) to justify
withhelding the recording of the telephone conversa.
tions. This cxemption concerns the privacy interests of
third parties and requires the Court to balance such pri
vacy interests against the public interest in disclosure of
the records, National Archives and Records Admin. v.
Favish. 541 US. 157, 171, 124 5. Ct. 1570, I58 L. Ed.
2d 379 (2004); United States Dep't of Justice v. Repart-
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ers Comm, for Freedom of the Press, 489 US. 749
773-75, 109 8, Cv, 1468, 103 L. Ed. 2d 774 (1949). Ex-
emption 7(C} of the FOIA4 protects from mandatory dis-
closure records compiled for law enforcement putposes
to the extent that disclosure "could reasonably be ex-
pected to constinaie an unwarranted invasion of personal
privacy.” § U.S.C. § 522(6)(7)(C). In order to properly
withhold materfals under this cxemption, two [*§]
components must be satisfied: (1) the materials arc law
enforcement records; and (2) disclosure of the materials
would involve an invasion of 2 third party's privacy. See
Pratt v. Webster, 218 US. App. D.C. 17, 673 F.2d 408,
413 (D.C. Cir. 1982). {**9]

The BOP is a law enforcement agency. Kosiak
Decl., P8. The BOP has the law enforcement function of
protecting inmates, staff, and the community. /4. Inmatc
telcphone calls arc monitored to preserve the security
and orderly management of the institution and 1o protect
the public. /4., PS. Therefore, such telephone recordings
are the functional equivalent of law enforcement records
for purposes of Exemption 7(C).

The BCP rcfused 10 relcase the recorded conversa-
tions because to do otherwise would invade the privacy
of third parties. Plaintiff contends that the third parties
waived any expectation of privacy because they were
aware that the telephone calls were being monitored by
the BOP.

When a party calls an inmate at a BOP institution,
he or she is not notified that the call is monitored. Defts,”
Mot,, Deelaration of Craig R. Kiotz ("Klotz Decl."),
PP8-9. Even if plaintiff's contention that one of the par-
ties on the requested conversations was aware of the
manitaring of the calls were true, it would not negate the
third party's privacy rights undcr the FOEA. First. in cas-
s involving personal data on private citizens in law cn-
forcement records, "the privacy interest . . . [**10] is
2t its apex.” Reporters Comm., 489 U.S. ar 780. An indi-
vidual who was 2 party to a telephone conversation hes a
privacy intefest in a recording of that conversation, See
Pendergrass v. U.S. Dep't of Justice, 2005 U.8. Dist.
LEXIS 11502, 2005 WL 1378724 (D.D.C, June 7, 20035)
at *4. McMillian v. Fed. Bureau of Prisons, 2004 U.S.
Dist, LEXIS 28079, No. 03-1210 (D.D.C. July 23, 2004),
slip op. ar 12. The fact that there might have been a prior
disclosure of personal information does not eliminate the
privacy interest in avoiding further disclosure by the
govemment. See Favish, 541 US. at 171; Kimberlin v.
Dep't of Justice, 329 U.S. App. D.C. 251, 139 F.34 944,
849 (D.C. Cir), cert. denied, 525 U.S §91, 119 S. CL
210, 142 L. Ed. 2d 173 (1998); Edmonds v. FBI, 272 F.
Supp. 24 35, 53 (D.D.C. 2003),

Plaintiff also argues that disclosure of the conversa-
tions is neccssery to assist him in pursning possible legai

action against the BOP. In determining whether Exemp-
tion 7(C) applies to particular matcrial, the Court must
balance (he interest in privacy of the individual men-
doned in the record against the public's interest in dis-
closure, Beck v. Dep't of Justice. 302 U.S. App. D.C. 287,
997 F.2d 7489, {491 (D.C. Cit. 1993); P*11] Sterm v
FRI 237 US. App. D.C. 302, 737 F.2d 84, 91 (D.C. Cir.
1984;. Ouce a privacy interest is identified under Exemp-
tian 7fC), the FOLA rccords requestor must establish that
(1) the public interest is a significant one; and (2) the
information is likely to advancc that interest, Favish, 54/
US. at 172.

"[Tlhe only public interest relevant for purposes of
Exemption 7(C) is onc that focuses on 'the citizens' right
to be informed about what their government is up to."
Davis v. US. Dep't of Justice, 296 U.S. App, D.C. 405,
968 F.2d 1276, 1282 (D.C. Cir. 1992} (guoting Repori-
ers Commt., 489 U.S. at 773). Details that "reveal little or
nothing about an agency's own conduct” are not part of
the public intercst for purposce of Exemption 7(C).
Blanton v. U.S, Dep't of Justice, 63 F. Supp. 2d 35, 45
{D.D.C. [999)quoting Davis, 968 F.2d ar 1282). In the
absence of any evidence that the government agency has
cngaged in illegal activity, information that interferes
with a third party's privacy is exempt from disclosure,
See Spirko v, United States Postal Serv., 331 U.S. App.
D.C, 178 147 F.3d 992, 999 (D.C. Cir. [*7) 1998);
[**12] Voinche v. FBI, 46 F. Swpp. 2d 26, 33 (D.D.C.
1999 The requestor must provide cvidence that would
warrant a belief by a reasonable person that government
impropricty might have occurred, Favish, 541 U.S. at
174

Plaintiff does not allege that the BOP engaged in
misconduct or identify a public interess in disclosure that
outweighs the privacy interesis of the third parties. In.
stead, plaintiff asserts that he has a privete interest in
access to the recordings, The fact that plaintiff seeks the
information 1o advance a private agenda, however, is
irrelevant, See Horewitz v. Peace Corps, 368 US. App.
D.C. 192, 428 F3d 271, 278-79 (D.C. Cir
20035 )(plainiiff's need for records to pursue civil suil ir-
relevant), cert. denied, 126 §. Ct. 1627, J]64 L. Ed 2d
335 (20006), Taylor v. U.S. Dep't of Justice, 268 F. Supp.
2d 34, 36 (D.D.C. 2003){no public interest in disclosure
of information to assist plaintiff in challenging convic-
tion). Therefore, defendants properly withheld the re-
cordings under Exemption 7(C).

Segregahility

Under the FOIA, if a record ¢ontains information
that is excmpt from disclosure, [**13] any rcasonably
segrogable information must be released after deleting
the exempt portions, unless the agency can demonstrate
that the non-cxempt portions are incxtricably intertwined
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with exempt portions. Assassiration Archives and Re-
search Ctr. v. CL4, 357 U.S. App. D.C. 217, 334 F.3d 55,
J7-38 (D.C. Cir. 2003); Trans-Facific Policing Agree-
ment v. US. Customs Serv., 336 U.S. App. D.C, 189, 177
F.3d 1022, 1026-27 (D.C. Cir. 1999); see afso S US.C. §
5352(8} (" Any reasonably segregable portion of a record”
must be provided "after deletion of the portiona which
are cxempt."). As a result, before withholding a docu-
ment in its entirety, the agency must demonstrate that it
cannot segregate the exempt material from the
non-exempt and disclose as much as possible. See Sum-
mers v, Dep'’t of Justice. 329 US. App. D.C. 358, 140
F.3d 1077, 1081 (D.C. Cir. 1998); Kimberlin, 139 F.3d
ar 949, The Court errs if it "simply approve[s] the with-
holding of an entirc document without entering a finding
on segregability, or the lack thereof" Powell v. U.S, Bu-
reau of Prisons, 288 US. App. D.C, 384, 927 F.2d 1239,
1242 n 4 (D.C. Cir. 1991} [**14] (citation omitted),

The non-exempt portions of the records at issee here
are plaintiff's end of the telephone conversations. The
BOP asscrts that it cannot sepregate this information
because it Jacks the technical capability, Kosiak Decl,
P1R. Telephone calls made in the Inmate Telephonc
System are saved on computer files in a digital audio file
format. &, The BOP only has the capability to edit call
records that are on a cassette tape, /d. Since the BOP's
current system cannot download the computer files 1o a
casseue tape, plaintff's portion of the telephanc conver-
sations cannot be segregated. 7d,

Having revicwed the Kosiak declaration, the Court
concludes that the exempt and nonexempt portions of the
telephone conversations could not be reasonably segre-
gated. Defendants have explained with sufficient speci-
ficity why the information is not segregable. The decla-
ration demonstrates that the BOP "undertook an analysis
to determine what, if any, non-confidential informarion
could be released." Edmonds, 272 F. Supp. 2d at 37,
Given these facts, the Court concludes that defendants

have "carcfully and methodically sought to respect the
principle 'that non-exerpt [**15] portions of a docu-
ment must be discloscd unless they are inextricably in-
tertwined with exempt portions." Canning v. Dep't of
Justice,. 848 F. Supp. 1037, 1049 »n 2 (D.D.C,
1994} quoting Schiller v. |"8] NLRB, 296 U.S. App.
D.C 84, 964 F .24 1205, 1209 (D.C, Cir, 1992)).

Conclusion

For the reasons stated hercin, the Coutt concludes
that the BOP's withholding of the tclephone conversa-
tioms wag proper without the consent of the third party
and exempt from disclosure under Exemprion 7(C) of the
FOIA. Accordingly, the Court will grant defendants' mo-
tion for summary judgment. An Order congistent with
this Memorandum Opinion is issued separately on this
same date.

s/

ROYCE C. LAMBERTH
United States District Judge
Dated: luly 3, 2006

ORDER

In accordance with the Memorandum Opinion is-
sucd this 3 day of Tuly. 20086, rd it is

ORDERED that defendants' motion for suromary
Judgment [10] is GRANTED. It is

FURTHER ORDERED that judgment is entered in
favor of the defendants. This casc shall stand DIS-
MISSED WITH PREJUDICE.

/s
ROYCE C. LAMBERTH
United States District Judge



